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1. Introduction

Congress is pleased to have been invited to make this submission to the Department of Enterprise Trade and Employment regarding a review of the Employment Rights Bodies. We understand that the review arises from the Programme for Government which stated that. "A fundamental review will be undertaken of the functions of the Employment Rights Bodies" 

The bodies included in the review are the Labour Court, the Employment Appeals Tribunal, The Rights Commission Service (LRC), the Employment Rights Enforcement Unit of the Department of Enterprise, Trade and Employment (incorporating the Labour Inspectorate/Legal Services/Information Unit) and the Equality Tribunal (Office of the Director of Equality Investigations).

The terms of reference for the review are as follows:

"To review the role and relationships of the Employment Rights Bodies so as to recommend options to enhance the coherence and user-friendliness of the employment rights adjudication and enforcement systems."

2. Legislative Background

Since Ireland joined the European Union numerous pieces of employment rights legislation have been enacted by the Oireachtas. Much of this legislation dates back to the late 1970's and over the course of the last twenty years much of it has been amended or clarified either by way of supplementary Acts of the Oireachtas or by regulations issued by way of Ministerial Order. 

Employment Rights Legislation should be easily understood and should be presented in a form that is "user friendly". However it now requires considerable skill and understanding of legal matters to be able to deal with the provisions of the legislation in the employment rights area. Congress is seeking the enactment of a consolidated Employment Act covering all current protective legislation.

We recognise that this will be a very complex undertaking and would require consultation with all stakeholders and particularly the Social Partners.  

3. The Employment Appeals Tribunal (EAT)

Our central observations on the operation of the Employment Appeals Tribunal are that it has become overly legalistic and has failed to provide the service for which it was created. The EAT procedures now mirror the procedures of a court of law. 

Following the enactment of the original Unfair Dismissals Act, 1973, the operation of the EAT was formal but not legalistic. The fact that costs are not awarded is a clear indication that the EAT was not intended to become another court of law. At that time the EAT procedures were similar to the present operation of both the Rights Commissioners and the Labour Court.  Gradually, mainly as a result of the requirement for the Chair of the Tribunal to have a legal background the rules of evidence and other legal conventions and procedures began to by applied. The EAT now has all the disadvantages of a court of law and few of the advantages  

In spite of the tri-partite representation of employee (ICTU), employer (IBEC etc.) and the qualified legal chair/vice chair, union members and officials complain that it can often be a "cold place" for workers. Despite the absence of "wigs and gowns" and the best efforts of many of the divisions, the EAT is an intimidating place.
The current procedures are problematical for a number of reasons. Firstly, the principal objective of all employment rights legislation is to provide easy and clear access to redress. The systems are intended to allow a party to pursue or defend a claim without incurring the expenses of legal services. Such is the legal formality that many claimants and respondents feel the need to incur legal expenses, none of which can be recovered.

Another problem with the EAT is the unacceptable delay from the instigation of procedures to finality. Some of these delays arise from the lawyer's practice of settling on the steps. This ties up a full division of the Tribunal for a period that could have gone to examining other cases.  The EAT claims that the average time taken for a case to come to finality is between 13 to 19 weeks. However Congress is aware that very many cases take many months and more to come to finality. The maxim of justice delayed is justice denied has particular relevance to the EAT. The EAT has been very reluctant to award re-engagement or re-instatement. However the longer the period between an unfair dismissal and a determination the less likely it is that a worker will return to the employment.

The two years maximum compensation with the obligation to mitigate loss including social welfare means that for middle income groups and the lower paid the levels of compensation are risible. Many higher paid people now prefer to vindicate the rights in common law rather than use the EAT as they believe that compensation in the common law courts is likely to be higher. 

Congress consulted with affiliates on this issues and a number strong opinions were expressed that the EAT should be abolished entirely. Others felt that much of the legislation within the remit of the EAT would be more appropriate to other fora such as the Labour Court. A review should take place to identify which items of legislation currently within the remit of the Tribunal are more appropriate to other procedures.   

Congress believes that the gradually legalising of the EAT has undermined the original objective for the establishment of the Tribunal. For this reason as well as the other problems outlined above Congress would suggest that all cases and claims should be heard by a Rights Commissioner in the first instance with a right of appeal to the EAT where appropriate.  

4. The Labour Court

The main observation we wish to make is that the Labour Court operates effectively.

Since the establishment of the Labour Court by the Industrial Relations Act 1946, it has been regarded as a forum for the resolution of industrial disputes. Gradually, however, since the 1970s the Court has taken on a number of employment rights functions

Congress acknowledges that the Court has successfully fulfilled its functions in the employment rights area and has managed the legal aspect competently while refusing to be drawn into legal over formality. It is vital that the Court continues to resist the pressure to become over legalistic.

Given the increasing workload and the broadening remit of the Court increased capacity is required and Congress calls for the creation of at least one new division.

Congress would like to see the establishment of a user council made up of unions and employers to assist in the efficient operation of the Court.

5. The Rights Commissioner Service

The Rights Commissioners investigate disputes and grievances under twelve pieces of legislation, shortly to expand to fourteen.  Approximately 3,000 cases are referred to the Rights Commissioner Service every year.  The procedures are user friendly and informal.  The Rights Commissioner Service is seen by trade unions in a positive light. However the bypassing of the Service with cases going directly to the EAT is both a serious flaw in the system a waste of resources. All cases should go the Rights Commissioner in the first instance with a right of appeal to the Labour Court or the EAT as appropriate.

There are other aspects of the Service which could be improved.  The administration of the service, specifically for allocating dates for hearings and for withdrawing cases, needs to be significantly improved.

The time it takes to get certain categories of cases heard is unacceptable.  This can only be rectified by the appointment of more Rights Commissioners. It is important also that strict time limits be applied to both the hearing of cases and the issuing of recommendations.

Some disputes are best mediated rather than solved by recommendations. Rights Commissioners often mediate informally. However formal recognition should be given to this valuable service provided by Rights Commissioners in this area and consideration should be given to developing a Mediation Service within the Rights Commissioner structure.

The Rights Commissioner deals with cases under the part-time legislation and the fixed term legislation and their powers in this regard need to be clarified. Specifically the Rights Commissioner needs the power to investigate as well as to hold a hearing. For instance it should be clear that the Commissioner has the power to visit a site or workplace as part of an investigation.    
6. The Employment Rights Enforcement Unit 

This unit has always been important to ensure that vulnerable workers, who are often not represented by a trade union, have protection from exploitation and abuse.  In recent times, with the increases in numbers of immigrant workers, the role of the unit has become ever more important.  Congress believes that this section needs to be upgraded significantly.  The section should be independently reviewed with a view to establishing a structure and staffing level sufficient for it to carry out its functions effectively.   

The unit is currently Dublin based with a limited capacity for operating out of hours.  The Inspectorate staffing should be significantly increased for the present level of seventeen.  Regional offices should be established in the main urban centres.  Given the variety and complexity of much of the legislation, with which the unit now must contend, a significant number of inspector's posts should be upgraded to a senior level. Given that much exploitation takes place on shift work and in the hospitality industry, the unit should have the capacity to carry out inspections up to and beyond midnight and at weekends. Even if this unit is significantly upgraded it will not be in a position to provide comprehensive coverage of all areas where a high risk of abuse and exploitation exists. Trade unions have a role to play and could with the application of resources provide an auxiliary service in the area of employment rights enforcement.     

7. Office Director of Equality Investigations [ODEI]
The main point that Congress wishes to make in respect of the Equality Tribunal is that it offers a simple and straightforward way to seek redress for unlawful discrimination.  Congress believes that it is vital to ensure that the ODEI does not become overly legalistic as has happened in the EAT. The ODEI must continue to operate in a way that is fully accessible, transparent and easily understood. 

The main problem with the ODEI is the delay in having a case heard. The Equality Tribunal has acknowledged that the average time between a case being referred and the decision issuing is 18.7 months. 

These delays are caused by an increased number of claims due to the increasing awareness of the rights provided under the legislation.  This increase is well demonstrated by the record number of claims received by the Equality Tribunal.  In 2002, there were 254 cases covering 309 complainants referred for investigation under the Employment Equality legislation, this represents an increase of 40%
.  This trend has continued into 2003.  The ODEI have reported an increase of 50% in the number of employment related claims of discrimination received during the first quarter of this year (2003). 

Given the heavy workload of the Tribunal and the principle of justice delayed is justice denied Congress is recommending an increase in resources for the ODEI. 

8. Details of cases decisions and determinations.

Some of the Employment Rights Bodies publish details of their cases decisions and determinations. This is a valuable resource for Industrial Relations practitioners and can play a valuable role in preventing problems arising. An annual joint publication by all the Employment Rights Bodies containing this information would be very useful.

Conclusion and recommendations 

Congress advocates

· A consolidated Employment Act which covering all protective legislation

· All Unfair Dismissal cases to be heard in the first instance by the Rights Commissioner 

· The creation of a user council for the Labour Court

· The creation of at least one new division of the Labour Court

· The development of a mediation option within the Rights Commissioner structure for individual cases

· The appointment of more Rights Commissioners and an improved administration for the Rights Commissioner Service

· Time limits should be set for Rights Commissioners hearings and recommendations 

· Investigative powers of Rights Commissioners need to be clarified

· An enhanced Employment Rights Enforcement Unit
· Trade unions should play an auxiliary role in employment rights enforcement.  

· An increase in the resources to the Equality Tribunal. .
· An annual publication detailing cases and determinations in the area of employment rights
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