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Introduction

The Irish Congress Trade Unions welcomes the opportunity to make a presentation to the Expert Group on Mortgage Arrears & Personal Debt.  Congress is the representative voice for workers in Ireland and with over 830,000 members we are the largest representative group of citizens on the island. 
Congress’ analysis is that there is a serious misrepresentation and under estimation of the size and nature of the mortgage debt problems being experienced by working families in Ireland.  There is an inaccurate impression that the banks are handling the problem. This misrepresentation disguises the inadequacy of the response and the systemic nature of the problem is obscured. In Ireland the high level of private sector debt represents a systemic threat and demands a NAMA for the working people to reduce the mortgage debt burden on financially stressed families.  The Code of Conduct on Mortgage Arrears represents a half measure and is not really addressing the problems faced by working families who cannot afford their mortgage repayments due to loss of employment or wages and it completely ignores the problems of negative equity. Unemployed workers with serious negative equity cannot, for example, move to take up employment.
Many people hide their debts from friends and family or sometimes even themselves (by not opening statements). The real effects on people's physical and mental health and on family relationships is becoming evident. More people are suffering depression, there are higher numbers at risk of suicide. Womens’ Aid has reported increased rates of domestic abuse and marital breakdown. These represent real costs to a society and economy and should be taken into account. ‘All of us are being conditioned to accept a collective guilt over the economic problems and to ignore the human cost to families and individuals’  Mairead Bushnell, President of Society St Vincent De Paul.
The injustice of the situation has been understated
 It’s not enough to save the banks; working families need to be thrown a life line too. Ordinary working families who have lost their jobs or seen their incomes cut must be protected from threats of repossession and they must be provided with realistic ways to deal with their over indebtedness. It is unfair that working people who have had their wages forced down in lieu of devaluation and their taxes increased (to fund banks and buy the loans transferred to NAMA) are under threat of losing their home. For hundreds of thousands of working families, their inability to make their mortgage payments is a direct consequence of government’s deliberate actions to drive down wages and increase taxes.  The injustice of this policy is particularly acute as developers will not have to pay their debts in full but working families will, even when their homes are repossessed. 
Congress is calling for a Debt Resolution Office to provide an accessible alternative to courts with the power to address negative equity and repossessions by remodeling and revising existing loans to take account of changed circumstances, equity changes including a role for local authority equity purchase or buy and rent back. These options need to be set in a framework of rights that is supported with access to advice and representation for the borrower.  Courts must be able to impose terms if parties can't agree. Another area for attention is the protection of employees to ensure they are  protected from harassment by debt collection practices and to ensure against any detrimental effects that over indebtedness and debt settlement can have on a person’s employment prospects.
Official Reports Underestimate the Problem

Mortgage debt for home owners in Ireland amounts to over €118bn and outstanding arrears, as reported by banks at end of 2009, amounted to €5.3bn, or 4.5 per cent. 28,603 home mortgage holders (3.6 per cent) had been unable to pay three or more monthly payments. It is estimated that a further 35,000 households have switched to interest-only payments or have had to renegotiate their mortgage terms with the banks in other ways. Combined these figures now account for some 200,000 people living in households in mortgage debt distress.  

Official reports underestimate the problem, our sources highlight that many families are managing to meet their monthly mortgage payments but only at the expense of food, electricity, clothing and other basic necessities. This hidden financial distress is likely to be affecting thousands of families and other debts are also taking their toll.  There are currently around 2,170,000 credit cards in circulation in Ireland with a collective debt of some €2.9bn while non-mortgage borrowing is estimated at about €35bn. 
There is an inaccurate impression that the banks are handling the problem

The number of repossession orders granted by the High Court last year (2009) increased by 66pc.  Almost one home a day was repossessed. Crucially, the majority of cases dated back to 2007 and 2008 highlighting that we are only at the tip of the iceberg. Also worth noting is that 74 homes were voluntary surrendered.   The fact that home repossessions are in hundreds rather than thousands has led many to believe that the banks are handling the problem or that inability to pay to mortgage debt is only affecting a small number of ‘unfortunate’ individuals who had borrowed recklessly.  This misrepresentation disguises the inadequacy of the current response and the systemic policy driven nature of the problem is obscured.  

Much is made of the Statutory Code of Conduct on Mortgage Arrears.  Under this Code, banks and other lenders cannot seek to repossess a property for 12 months after the first repayment is missed.  This delay is only useful in so far as the person’s employment and financial circumstances improve before the end of the year. Otherwise it is simply delaying the inevitable as arrears, interest, penalties and bills accumulate with little prospect of ever being repaid. After that year has passed, there is no protection for homeowners and the gloves will be off. This is a real fear that thousands of families are living with. There is an urgency to providing a solution for families who are now at or approaching the end of the 12 month moratorium.  Disappointingly the government has not in place the type of measures needed to develop employment.
It’s true that some limited state assistance is available in the form of the Mortgage Interest Supplement.  More and more people are availing of this supplement in February 2010 the then Minister, Mary Hanafin, T.D.  told the Dáil that the number of people in receipt of a Mortgage Income Supplement had increased from 3,420 to 15,400 over the past four years. The figures represent an increase of about 450% over that period. The cost is now €60m a year (based on 2009 figures). However, for every homeowner accessing the supplement, another is being refused it and the criteria for payment seem to exclude many who need it. It is more important than ever that the supplement is made available to those in difficulty.

Unfair Mortgages and Inadequate Insurance 

The banks behaved recklessly by encouraging customers to take out 100+ per cent loans and the regulator stood idly by.   Its true to say that in line with adverts which stated  ‘ your home may be at risk if you cannot keep up the repayments’ we knew our homes were at risk, but never at any stage did the ads tell us that we would be liable for the outstanding mortgage debt even when our homes are repossessed.  Worse still, there was no mention that the homeless borrower would remain liable for any interest that accrues on the outstanding borrowings, for the legal costs of any proceedings, and even for costs involved in selling the property.

In the US they sell a form of protection against repossession called mortgage default cover.  This is essentially a form of insurance that protects the borrower in precisely the scenario outlined above. No equivalent policy exists or is available in Ireland despite the availability of 100% mortgages.                                                                 

What we do have are mortgage protection policies and payment protection policies. The former pays off the mortgage if the borrower or one of them – dies; the second covers monthly mortgage payments for a certain period if you are unable to work through illness or redundancy – provided, of course, that your break in payments complies with all the associated small print. Neither, however, covers mortgage default and/or repossession of a person’s home.

Nor is Voluntary surrender, where homeowners hand the keys of their property back to the bank, an adequate solution if the property is in negative equity.  Banks will undoubtedly still pursue the borrower for the shortfall and there is no guarantee about how the property will be valued nor is there any obligation on the banks to obtain the best price for the property. 

Problems of Negative Equity

Negative equity is a major issue for a large segment of our population, especially those who bought in the last decade. It can’t be ignored and difficult as it may be, something has to be done.  Negative equity, prevents people from selling and moving on, even though their family circumstances may have changed. Importantly it prevents people moving home to take up job opportunities.

Some form of debt-equity swap for hard pressed homeowners, struggling under the weight of hefty mortgages is needed. From the Congress perspective this should focus on  banks taking part ownership of the homes of people in negative equity (where the loan is bigger than the value of the home) and in return writing off part of the outstanding debt. Giving people a lower debt, more realistically related to the present value of the home, to be repaid. It is worth reminding ourselves that the average reported write down by NAMA is 47%.
Families with negative equity are charged more for their loans
Families who are trapped with negative equity are being squeezed by their lenders who know that people cannot switch to the lower rates offered  by other lenders.  This means that households who are in negative equity are paying the highest interest rates on the market and more than other borrowers.  Non – Tracker Mortgage holders are now captive customers and have no chance of switching or shopping around.    The banks know they are trapped and are increasing their interest charges, despite the ECB action of keeping the euro interest rate low. 
The ECB reprieve in interest rates will soon come to an end -the outlook for 2011 is for increased interest rates and households will face increased pressure to meet their debt servicing obligations.

Protecting a minimum adequate standard of living 

By their very nature, debts are urgent, they compound rapidly over time, and can speedily spiral into trouble. Creditors often have set policies and procedures on the minimum level of repayment they can accept. People who are indebted often agree to arrangements that are not sustainable and in these situations they do not keep to the arrangement. The result is often that the persons money problems get worse and their creditors become less willing to negotiate new repayment terms.  Congress is therefore recommending the protection of a ‘minimum adequate’ family income that is protected to ensure a realistic living standard that affords dignity to the debtor and their family
.  The amount to be protected will vary with each individual according to their circumstances, for example those with dependants should have less deducted than those without. The calculation of ‘minimum adequate’ standard must take account of and deal with the totality of a persons debts.

Protection from debt related Harassment and Discrimination at work

While harassment may sound like a strong word to use, many would be surprised by what creditors practices actually are.  Creditors don’t need to threaten violence or use obscene language to be threatening. Examples of creditor harassment are; 

· The use of official-looking documents resembling court summonses;

· Contacting the debtor on their mobile phone at work; or leaving phone messages with only the name of the employee of the debt collection agency and requesting a return call;

· Contacting debtors directly while bypassing their known appointed representative;

· Not promptly passing on money that has been collected;

· Refusing reasonable offers of repayment;

· Putting pressure on debtors to raise funds by further borrowings;

· Intimidation of the debtor by the frequency of demands which are calculated to alarm, distress or humiliate them.

Contacting people at work about their debts, even on their mobile phone or by e-mail can seriously threaten and undermine a person’s position at work particularly as some employees have obscure clauses in their contracts requiring them to be of ‘good standing’ with creditors and too many employers have outdated attitudes and believe that indebtedness is a sign of undesirability in an employee. Many jurisdictions have passed laws prohibiting discriminatory treatment of debtors by both governmental units and private employers. Workers in Ireland should have the same protection, laws are needed to prevent employment discrimination against debtors with respect to employment (hiring, promotion, unequal treatment, termination, etc.). 

Ireland’s law has been heavily criticised when dealing with communication by creditors/owners with consumers as it does not take into account the use of methods and forms of communication such as mobile phone calls, text messages and email, and is also significantly behind in the area of the law relating to harassment.

A matter of great concern has been the failure to regulate the debt collection services at this time when many consumers are being pressurised into unsuitable and unsustainable arrangements by Debt Collection Industries. Unfortunately many of the banks and financial organisations are paying little attention to the standards of the debt collecting agencies they are employing, and seem only interested in receiving the money owed to their organisation, even though they have responsibilities and regulations to comply with under the Consumer Protection Act 2007, the Data Protection Act, the Consumer Protection Code and the non Fatal Offences against the Person Act.

Congress Proposals for an Office for Debt Resolution (ODR)
- a NAMA for Ordinary Families
Congress is proposing an Office for Debt Resolution to provide for a non judicial debt settlement option.  The purpose of the Office for Debt Resolution (ODR)is to achieve a fair balance between the right of the creditor to recover their loans and the right of the indebted person and their family to live with dignity during the repayment period.   In short the ODR will enable the over-indebted person to come to an arrangement with his or her creditors to repay as much of their debts as possible over a specific time period whilst retaining a reasonable minimum income. For the debt settlement programme to succeed interest must be frozen on loans and the debtor must be protected from any legal action during their compliance with the repayment period. A debt settlement procedure cannot hope to succeed where the debtor is still under threat of legal action or where interest is mounting on the debts during the repayment period. 

The ODR will also have the power to address negative equity and repossessions by remodeling and revising existing loans to take account of changed circumstances; they will have the capacity to determine equity changes including facilitating a role for local authorities in equity purchase or buy and rent back. 
The ODR will provide an accessible, affordable and simplified alternative for debtors and creditors to agree realistic repayment of debts rather than have to resort to the courts procedures.  

Requests for referral to the Debt Settlement can be either by the debtor or the lender.  Refusal to attend or comply with the arrangements or recommendations made by the ODR should be admissible in future court proceedings and appropriate inferences drawn.

What exactly will the Office for Debt Resolution do? 

· The ODR will give protection to people who are over indebted – it will protect family homes from repossession and from creditors practices that exacerbate a families financial distress; 

· The ODR will provide an easy to understand alternative to the courts- cutting down on costs; 

· The ODR will adopt a conciliation role aimed rather than the adversarial role that would be used in a normal court setting; aimed at identifying an appropriate repayment or loan modification agreement;
· The ODR will be impartial in carrying out their functions and not take sides with either party(s); the Office will however have a duty to ensure balanced negotiation and to prevent manipulative or intimidatory techniques.  This is particularly relevant as the debtor may have multiple creditors all seeking immediate repayment;
· The ODR will have the power to consider the totality of the person’s debts and conclude a debt settlement arrangement that sets out an affordable payment schedule, suitable to the persons means and that provides a standard of living;

· The ODR will have the power to modify or reduce the terms of a mortgage, and decide the schedule and order of payment across all creditors;
· The ODR will have the power to suspend interest and other charges and penalties as these only exacerbate a families financial distress;

· The ODR will have the capacity to address negative equity and repossessions by remodeling and revising existing loans to take account of changed circumstances; 
· The ODR will have the capacity to determine equity changes including facilitating a role for local authorities in equity purchase or buy and rent back;
· The ODR will have the power to freeze /modify interest rates; 
· The ODR will have the power to consider if there has been reckless lending or excessive penalties charged and to reduce the debts accordingly;
· The ODR will have a range of options available including a partial local authority buy and rent back scheme;

· It will protect debtors and their families from undue demands and harassment by their creditors;
· Where payments agreed at the ODR have not been adhered to, then the current existing legal procedures can then be relied upon.

Finally, MABS, the money advice and budgeting service is a critical component of the Congress proposals to assist people to manage on a reduced income and to address their debt issues. 
Ends 18th May 2010
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for more information contact 

esther.lynch@ictu,ie
� This realistic living costs cannot be below the Minimum Essential Budgeta as outlined in the Vicentian Partnership for Social Justice publication, Minimum Essential Budgets  for Six Households- Changes during the Period 
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