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Introduction 

In 2000 the Organisation for Economic Co-operation and Development carried out a review of the regulatory framework in Ireland. Following an extensive consultation exercise a report was issued in 2001
. While the report notes that in many instances Ireland has adopted a sensible approach to the regulatory reform agenda, it goes on to make a number of suggestions as to how the process of regulatory reform can proceed effectively. 

Following the publication of the OECD report the Government established a high level group to "promote better regulation". As part of the process the high level group have engaged in a consultation exercise based around a discussion document entitled "Towards Better Regulation".  It is envisaged that following the consultation period a national policy statement on regulatory policy will be produced in the form of a Government White Paper.                                                                                                                                                                                                   

The Government consultation paper is structured around a series of questions, which arise from a series of assumptions. The questions posed seek to examine the role, extent and appropriateness of regulation, and if used, how it will be supported and implemented by the institutions of the State. However while the document is described as a consultation document there are a number of underlying assumptions which inform the nature of the questions, and would seem to attempt to preclude the examination of alternatives. 

Firstly, the document suggests in a number of areas that regulation impose unnecessary burdens on business and on the operation of markets. Secondly, there is a bias towards competition as the key driver of economic efficiency and thirdly, that where regulation is necessary it should encourage and support private sector participation in all sectors of the economy.  The questions that arise, therefore, deal with this limited perspective.  It should be noted however that these underlying assumptions do not arise in the Irish context alone. They are part of the global orthodoxy that has dominated the regulatory reform agenda for the past twenty years and which has been responsible for a number of significant failures that have adversely affected the lives of millions of ordinary people. 

This paper is a response to the consultation paper. While we attempt to respond to most of the questions set out we have also set out a context from which the answers derive. The paper has a number of distinct parts. The first section deals with the political motivation behind the process of regulatory reform and highlights some of the key failures that have resulted from de-regulation and privitisation. In the second section we look at developments at European Union level and examine how the regulatory reform process is being influence by events at that level. In the third section we respond to the question raised and pose some questions of our own.  In the fourth section we set out some of the essential components which we believe must be included as part of the process of developing of good quality regulations

Section One

1.  The Regulatory Reform Agenda - It’s The Politics Stupid!

"Regulation refers to the instruments by which Governments place requirements on enterprises, citizens, and Government itself, including laws, orders and other rules issued by all levels of Government and by bodies to which Governments have delegated regulatory powers
".

This description of regulation is taken from a paper, which was commissioned to contribute to a debate launched by the Public Management Committee of the OECD. This followed what the OECD described as "growing concern among its 30 member countries about policy failures associated with the regulatory reform agenda".  It is indeed ironic that the OECD has launched a debate on the failure of regulatory reform. Ironic because it was an examination and report by that organisation that is supposedly driving the process of reform in this country. However the call for a review of the process of regulatory reform is timely. In recent years we have seen the process of regulatory reform used as a means of allowing more freedom to capital and business to exploit previously regulated sectors resulting in dire economic, social and human consequences. We will examine some of these cases later.  However, it is useful to spend some time analysing the ideology that permeates the regulatory reform agenda.  

We referred earlier to a paper by Brendan Martin and Coady Buckley. This paper presents an interesting starting point for understanding the process of regulatory reform. In their paper they note, "that Governments have been changing regulations ever since they began making them…but the wave of regulatory reforms that began in the mid - 1970's and continues today is unprecedented, more countries are reforming regulations in more sectors than before
". The impetus behind this wave of regulatory reform can no doubt be linked to the belief that equates the deregulation of markets, the privitisation of public utilities with economic efficiency and better services for citizens and consumers. However, it is important to recognise that using economic efficiency as a justification for advancing the regulatory reform agenda is misleading and camouflages the political ideology that motivates most, if not all, of the reforms. 

If one examines the nature of the changes that have resulted from the process of regulatory reform, in most if not all cases they have been characterised by the opening up of previously regulated sectors, mostly in the area of public services, to private capital. As we will demonstrate later in many cases the outcome of this process has not been more efficient public services. Rather the transfer of control over the provision of these services to the private sector, who have either cut spending on quality, or increased prices, both in the pursuit of profit. To equate regulatory reform with driving economic efficiency does not stand up to scrutiny. The real motivation for regulatory reform is purely political and is a real articulation of the neo-liberal agenda, which seeks to transform relations between States and markets. Its overriding objective is to serve the interest of property owners and shareholders, and it has a firm belief, effectively an ideological one, that all obstacles to its capacity to do that - regulation, controls, trade unions, taxation, public ownership, etc. are unjustified and should be removed.  Its ideology is that shareholder value must be maximised, that labour markets should be "flexible" and that capital should be free to invest and dis-invest in industries and countries at will.
Promotion of the of neo-liberal agenda under the guise of regulatory reform has resulted in some catastrophic failures, which have adversely affected whole economies, sectors of economies and more fundamentally the lives of ordinary people. It has also highlighted the potential for corruption that regulatory reform creates in the political system. However, as Martin and Buckley point out it is clear that "market efficiency requires a regulated environment, absolute market freedom cannot exist because markets require rules in order to function
". The following examples illustrate how the lack of regulation has led to failure.    

Open energy markets are supposed to give a better product at lower prices and this is the main rationale for the policy of the European Commission in opening up European energy markets to competition. However, neither the European Commission or the Irish Government appears to be learning any lessons from de-regulation on the other side of the Atlantic.  There, de-regulation in California has led to the exact opposite of what was intended - an energy crisis and spiraling prices.  California, the home of Silicon Valley and one of the six richest regions of the world, has an electricity industry more akin to an East European country, with blackouts imposed on a regular basis.  This is a direct result of unplanned, over-hasty de-regulation.  Before de-regulation the public utilities in California were starved of resources to build new power plants. When the market was opened up and over 100 new private suppliers moved in, they took advantage of the mismatch between supply and demand and prices to the consumer shot up.

Foremost amongst these private suppliers was the Enron Corporation.  At the Senate hearing investigating the Enron affair three devastating memos were revealed which showed exactly how Enron ripped off the State of California to the tune of 20 billion dollars.  They did it by manipulating the electricity market, creating artificial shortages and raising prices on that basis.  They had a practice called "Ricochet" by which they moved power out of the State, then back in, allowing it to evade price caps on the State spot market.  They also held power off the market by closing down generating stations, which in turn raised prices.  They even exported power to other States to get higher prices when blackouts were happening in California itself.

When a politician prefaces remarks with the words "we must face reality" there is usually some bad news on the way, but when Governor Gray Davis said that in his 2001 State of the State address at the beginning of that year, he was not about to tell the people of California anything they did not know.  Referring to his State's experiment with privatisation, regulatory reform and partial deregulation of electricity supply, Governor Davis said:  

"We must face reality: California's deregulation scheme is a colossal and dangerous failure.  It has not lowered consumer prices.  And it has not increased supply.  In fact, it has resulted in skyrocketing prices, price gouging and an unreliable supply of electricity.  In short, an energy nightmare… We have lost control over our own power.  We have surrendered the decisions about where electricity is sold - and for how much - too private companies with only one objective: maximising unheard-of profits".

Enron was able to achieve its objective through political corruption.  Whenever it needed to it bought off politicians to legislate a safe path for entry into markets.  A typical case is Senator Phil Gramm.  He sponsored legislation to allow the Commodities Futures Trading Commission to exempt energy swaps traded over the counter from regulatory oversight altogether.  The Chairman of the Commission promptly introduced a rule to implement this and then joined the Enron Board.  Her name is Wendy Gramm, wife of Senator Phil Gramm. 

When a newsflash appears on television announcing a rail crash in Britain, perhaps the last thing anybody thinks of is the regulatory reform agenda. However, the recent crash in Potters Bar and others including Hatfield can be linked to the lack of investment in safety following the privitsation and deregulation of the railways in Britain. The railways in Britain were privatised in the 1996. British Rail was restructured into more than 100 separate businesses and privatised. What had previously been an integrated network bound together in a hierarchical bureaucratic structure with a few modern concessions to divisional decentralisation now became an interconnected array of contracts linking companies accountable to their own shareholders and to regulatory bodies. 

Since 1996 the railways in Britain have not only suffered from a lack of investment which compromised safety, but like the electricity industry in California, prices have increased while patronage has fallen. 

In 1999 the now deceased former General Secretary of the RMT Union, Jimmy Knapp gave evidence to a Commons Select Committee. Speaking about the state of the railways in Britain since privitisation he noted that  "In some places there are no trains, other places slow trains, high fares, no timetables, poor infrastructure, false competition and more accidents, more deaths and injuries than ever. The real losers have been the customers and the employees. There may be many different railway liveries, but nothing has improved with competition". 

Similarly,  the "The Observer" newspaper, in 1999
, carried out an investigation into the affects of deregulation and privitisation of the Railways they concluded,
"Britain’s railways are on the brink of a catastrophic safety breakdown, with senior executives warning that much of the network is worn out and that even the most basic repairs are not being carried out"

The disasters that have accompanied the privitisation and deregulation of the railways in Britain have had political consequences. The recent decision to renationalise the railways under the guise of a "not for profit" trust is clearly a recognition that the experiment has failed. The travesty is that the British taxpayer will have to compensate individual and corporate shareholders.

The failure of deregulation and privitisation is not unfamiliar in Ireland. The privitisation of Eircom and subsequent market developments has placed serious question marks over the future of the industry. 

The original idea was to sell an equity stake in Telecom Eireann to a strategic partner to allow Telecom Eireann to become an international player.  The Government was supposed to hold a significant minority shareholding to give it an influence on strategic investment decisions.  The market was opened up to competition earlier than was required by EU law in 1998.  The regulator was given an independent role to promote competition but was never given any objectives in terms of public policy by Government.  The assumption of the policy makers, egged on by the certain dynamic new entrepreneurs and the business press, was that the privatisation and de-regulation of Telecom Eireann would lead quickly to a vibrant, dynamic competitive sector where companies would be vying each other to invest in infrastructure.

It has not worked out quite as intended:

· The strategic alliance collapsed after three years thus denying Eircom an international engagement;


· The Government sold its entire shareholding thus divesting itself of any strategic influence in telecommunications infrastructural development;

· The indigenous "dynamic entrepreneurs" sold their companies to multinationals, who, because they invested unwisely in other areas like 3G licenses, have neither cash nor inclination to invest in infrastructure that might have a long-term payback only;

· Eircom, being privately owned, feels no obligation to the country either and anyway has to pay back the venture capitalists who own it, so it will not make long-term investments;

· We have, as a result, a serious infrastructural deficit, particularly in broadband - West of the Shannon.  The State is trying to plug the gap by financing local authorities to put in local broadband loops;

· Eircom's main competitor, ESAT, bought over Ocean from ESB/BT for €304 million two years ago.  The "Irish Times" reported that it is thinking of withdrawing from Ireland because of losses of €74.6m in the last three months of 2001, a claim which the company later denied.

The net position therefore is that Eircom could once again become a monopoly - this time a private one.  Along the way a lot of ordinary people lost money as small shareholders who had no choice but to sell at a loss to Tony O'Reilly and his Valentia Group.

The notion that the private sector can bring skills and innovations to the delivery of projects and services, that don’t exist in the public sector, is the key rationale that drives the promotion of Public Private Partnerships (PPPs) as a procurement method. This method is to be used by Government to deliver a substantial number of projects under the NDP, and Congress along with the other social partners have signed up to a National Framework which is designed to define when a PPP procurement method is appropriate and to guide their implementation.  However, despite this Congress is extremely sceptical about the PPP process. This scepcitism is mainly based on what has happened in Britain where the PFI
 process has done significant damage to public services as a result of private sector involvement. There are many examples of how the PFI process has failed both economically and socially. However the table below, which is taken from a report
 by the Center for Public Services, a Sheffield based research group, shows that despite the claims by the private sector to be more efficient the facts seem to tell a different story. 

	Partnership and Private Finance Failures

	Department/contract
	Contractor
	Problems/costs

	National Insurance
	Andersen

Consulting

(now Accenture)


	Delays and renegotiations of the contract.  £53m extra cost to taxpayers - Andersen paid £4.1m financial penalties.  172,000 potential cases of underpayment of pensions which required over £43m in compensation payments.  The Pensions Minister, Jeff Rooker, described the National Insurance computing system as "rubbish".  Inland Revenue announced in late 2000 that it was cutting IT development work "to increase success rate of future programmes"

	Inland Revenue
	EDS
	Since 1994 the cost of the Inland Revenue's strategic partnership contract soared from £1,033m to £2,426m, a 135% increase in just six years.  The increased costs were due to new work and projects (£533m), capital expenditure ($409m) and post contract verification adjustment (£203m) which represented additional workload in Inland Revenue arising between the invitation to tender and the transfer of staff and commencement of contract.

	Passport Office
	Siemens
	£120m contract for digital scanning, waiting times tripled.  £12m extra costs incurred by agency - Siemens had to pay £2.45m.  Processing times reached 50 days in July 1999.  Operating in only 2 out of 6 offices by 1999 start date.  Cost of passport increased from £21 to £28.

	Immigration and

Nationality


	Siemans
	£100m computing contract.  Large backlog: 76,000 asylum cases and 100,000 nationality cases.  Contractor penalised £4.5m.  In 2001 the Home Offices decided to abandon final phase - Casework Application IT document imaging system and will recruit 600 new staff to deal with backlog.

	Northern Ireland

Vehicle Licensing Authority
	EDS
	Abandoned in March 1996.  £3.7m written off.  Office projected cost 71% above forecast.

	Benefits Agency/Post payment card
	
	Long delays and project overtaken by new technology.


The failure of the PFI can be rooted in the desire by private sector investors to minimise spending on delivering projects which have positive impacts on their ability to maximise profitability. It is timely to take stock of these and other examples and to learn the lessons as we seek to define a new role for regulation. 

Section Two 

2.  The Regulatory Reform Agenda - What's Europe Doing?

The issue of regulatory reform is very much at the heart of the reform programme at European Union level. The Edinburgh European Council of December 1992 made the task of "simplifying and improving the regulatory environment one of the communities main priorities
".  However, in 2001 the lack of progress promoted the European Commission to issue a further communication. This communication notes that despite political commitment to the process of regulatory reform there has is little evidence of sustained and systematic action, 

"The Commission is convinced that no progress can be made without changes to the way all the players go about their tasks, whether they be European institutions or national authorities.  Effecting a reform of this nature would not require any further amendments to the treaties.  However, the Commission does feel that an inter-institutional discussion on simplifying and improving the regulatory environment is necessary and should serve to formulate the political framework for a common strategy".

The point of the Commission’s communication, then, is to consult the other institutions and the Member States on this strategy and on what the Commission sees as the most pressing concerns:

1. Simplifying and improving the acquis communautaire;
2. Well prepared and more appropriate legislation

3. A new culture within the institutions;

4. Better transposition and application of Community law
.

Under each of these headings the commission is seeking views on how the situation can be improved. These can be summarised as follows.   With regard to the body of law that underpins the operation of the community, there is a clear need for the simplification and rationalisation of the 80,000 pages that currently makes up the acquis communautaire. Concerning the legislative decision making process, strengthening consultation 
and making better use of legislative instruments is suggested. The reform of the institutions involves not only "the requisite human and budgetary resources, but al changes to the existing structures, with a view to establishing a new administrative and political culture
". The document concludes by calling on the members states to become more efficient in the transposing of community law.

While the aspirations in the document seem on the face of them to be well meaning there are more fundamental principles that affect the nature of European legislation. All European legislation derives from the Treaty.  The Treaty supports a single market. In the Congress Submission to the Forum on Europe we set out some of the underlying difficulties with the notion of a single market:  

"The single market is based on what have been called the "Four Freedoms": movement of goods, capital, services and labour.  The last of these has been most problematic because, although the free market system insists on regarding labour as a commodity, it is no such thing.  Labour is a direct human activity which requires the person to be present and people have all sorts of reasons, - families, housing, heath care, welfare - inhibiting their movements.  It will be a long time before free movement of labour means anything in practice apart from facilitating people at professional level.  

Capital, unlike labour, enjoys complete freedom of movement and rarely encounters obstructions or prejudice when it arrives at its destination.  Whether such freedom stimulates economic activity is a question never posed in the mainstream media.  The fact that it makes big corporations far more difficult to tax is unquestionable.  It is hard to see how free movement of capital benefits the mass of people who do not own any.  For the ordinary citizen it is very expensive to transfer money from one EU country to another.  Also there is no central cheque clearing system.

The drive to compete in the single internal market also saw the introduction, more or less by stealth, of an assumption into the commandments of political correctness by which the EU is ruled: "private enterprise good, public enterprise bad".  Nowhere in the Treaties does it say that the State must withdraw from economic life.  It is just that competition and regulatory policy is constructed to achieve that objective.  Similarly, competition policy is supposed to create a level playing field.  In reality the playing field is by deliberate design tilted against public sector incumbents, particularly in the utility sector
". 

In our forum submission we go on to outline the impact of this policy in Ireland With particular reference to public utilities.  However, the overall point is that "the European Commission has a clear policy of closing off as much space as possible for Government involvement in the economy.  Europe is a liberal house, pure and simple.  This policy, bad enough in itself, has disproportionately affected Ireland.  It has been enthusiastically supported by key departments of the Irish Civil Service and successive Governments have hidden behind the skirts of the Commission
". 

On the positive side the reservations expressed by the member countries in the OECD about the process of regulatory reform have been mirrored in the debate on the provision of public services in Europe. 

Market failures have prompted the European Trade Union Confederation (ETUC) along with the Public Service Employers (CEEP) to propose the adoption of a Framework Directive for the Services of General Interest. This proposal if adopted would allow Members States to decide how best to deliver public services at national level. This approach would avoid the damage that the "one shoe fits all" response has done and if not checked will continue to do.  It is our view that the Irish Government should support this proposal without dilution.

Section Three

3.  Towards Better Regulation - The Questions Answered

3.1  The Performance of the Economy and Consumer Welfare

The first section of the consultation paper examines the role of regulation and how it impacts on the performance of the economy. In particular the paper cites competitiveness as being influenced in particular by how markets are operated and by the quality of infrastructure. It also examines the issue of consumer welfare.  In this section we will respond to the issues raised under each of theses headings.
3.1.1 Consumer Welfare 

Questions

How can consumers be given a broader choice of suppliers of goods and services?

How can consumers be better informed as to their rights and given the necessary information to make choices with regard to products and services?

How can consumer interests be more fully incorporated into the governance and consultation processes? For example, is there a means of reflecting consumer interests more effectively within Social Partnership? 

Are there regulations in certain sectors that promote producer interests at the expense of consumers? 

Are there areas where more regulation is necessary to protect and promote consumer interests? 

Are there adequate and effective arrangements in place for appeal of regulatory decisions by consumers? 

The questions posed in this section of the document can be summarised as follows "can consumers benefit from the introduction of more competition and is the regulatory process sufficiently open to allow consumers to influence it". 

There is no doubt that competition in some sectors of the economy has provided significant benefits to consumers. However, it is perilous to assume that competition will deliver a better result for consumers in all circumstances. There is clear evidence from recent history that illustrates the failure of competition from a consumer's perspective.  In the 1980's the British Government began a programme of deregulating and privitising public transport. The net result of the policy ten years later was a significant reduction in the quality and safety of the service and an increase in the cost to consumers by way of increased and uncontrolled fares. This resulted in a fall in patronage and an increased reliance on use of the private car over public transport. The lesson here is that there are some significant sectors of the economy that require regulation in order to make them work in the interests of both the providers and consumers. 

Turning to the issue of consumer's ability to influence regulatory processes. There is no doubt that the process by which regulations are determined should be open and transparent. It is also necessary to ensure that the processes are not over technical or designed in such a way to make it impossible for ordinary citizens to influence.  However, whether it is possible to institutionalise consumer interests and integrate them into the social partnership system is another matter. Issues such as advocacy and accountability arise here.  Nonetheless,  it should be remembered that the trade union movement represent over 700,000 people all of whom are consumers as well as workers.

3.1.2 Competitiveness 

Questions

Are there particular regulations that are unduly restrictive, either in establishing new companies/ businesses or in everyday operational terms, by imposing unnecessary or unduly costly compliance burdens?

Recent developments in terms of more flexible personal pension arrangements might be an example where a barrier to mobility for employees, as suppliers of labour, has been removed since it enables employees to change employers more easily. In general, is our labour market sufficiently free from unnecessary restrictions from the point of view of both employers and employees? 

Are there regulatory reforms, which would facilitate easier access to investment capital by new or existing enterprises? Should Governments engage in major programmes of investment (e.g. of major strategic national assets) or is this better left to private investment?

Is there sufficient protection for employees within the existing health and safety regulatory framework - whether in terms of the quality of existing regulation and/or its enforcement? 

Does the regulatory framework foster a culture of innovation and encourage enterprise, both small and large, to develop new ideas and adapt to changing economic circumstances? 

Do markets that provide the inputs required by enterprises to produce goods and services function well, or could regulatory reform improve their operation? 

Economic competitiveness is of course desirable. However its achievement should not jeopardise the position of some actors in the economy. Achieving an equitable and just balance between all actors is one of the key roles that regulation plays. Finding this balance will of course impose responsibilities on those subject to the regulations. While some would describe these responsibilities as a burden, it is evident that this is the only way that compliance can be guaranteed. 

This section of the consultation paper also touches on the role of regulation in the labour market. The introduction of PRSA's is cited as an example of how the labour market can be made more flexible. While the paper attributes significant success to PRSA's, it should be noted that there are significant doubts about whether the introduction of this scheme will deliver higher pension coverage.  In fact it is feared that a deterioration quality of existing schemes could result. However regulation of the labour market is an important issue. 

The labour market is in the main regulated by two means. Firstly though the body of legislation, which gives specific, rights to employees, and secondly through the collective bargaining process in which conditions of employment are determined through negotiation with employers and unions. 

Two significant issues arise here. Firstly, how can compliance with regulations imposed by legislation be assured? An employer's representative recently described some employer's attitude to compliance as akin to a risk assessment. If they assessed that their non-compliance would go undetected or unchecked they would likely opt for a policy of non-compliance. The current legislative regime is partially policed by the labour inspectorate. The inspectorate currently numbers 14. Given this level of resources can it be guaranteed that there will be full compliance?

The second issue that arises is how collective bargaining is supported and regulated. While it is recognised that collective bargaining is good and indeed necessary for the economy many employees are denied the right to have their wages and conditions determined in that way because of their employers refusal to engage with their chosen representative. 

The other labour market issue under consideration is the issue of worker health and safety.  Congress is largely satisfied that the current regulatory framework is sufficient. However, the issue that again arises in this context is that of compliance. There are still sectors of the economy where lack of compliance has led to fatalities. Additional resources targeted at improving the frequency of inspections and proactive programmes aimed at educating employers and employees alike are necessary to ensure safe workplaces.

On the issue of Government engaging in major programmes of investment that aim to increase competitiveness it is clear that each case must be decided individually on the benefits and merits specific to the project. However, where State resources are used to fund or partly fund such projects provision for a range of issues such as access for all citizens in addition to ownership and control of the asset must be recognised within regulation.

3.1.3 Operation of Markets, Competition and Regulation 

Questions

How should regulators, including independent sectoral regulatory authorities,  achieve a balance in their decisions between commitments to competition and social goals in situations where the achievement of social goals e.g. law and order, public health is perceived to be adversely affected by decisions made according to competition criteria? 

How can various considerations be balanced when regulating? For example, how can it be ensured that regulations do not impose restrictions which might lead to high prices and a lack of consumer choice while at the same time recognising that the need to regulate certain behaviours may sometimes take precedence over any such concerns? 

How can the advocacy, promulgation and enforcement of coherent competition policy be strengthened? 

What systemic and resource implications would arise from commitments to “proof” public policy proposals from a competition perspective e.g. as part of a wider system of Regulatory Impact Analysis? 

Can a strategy be articulated for systematic analysis on a sector-by-sector basis of anti-competitive practices within the economy? 

Is it possible to devise and implement a test to ensure that disproportionate restrictions, which protect existing suppliers in the market against competition, are not introduced under the guise of social policy objectives?

Should we allow regulations that permit restrictions to entry? If so, might price controls be used to ensure that such restrictions do not result in large profits for existing market suppliers or adversely impact on the consumer or quality of service provided?

The issue of how markets operate and the extent to which regulation governs their operation is examined in this section of the document. While it is reasonable to argue that there are some sectors in the economy where the free operation of market forces and competition with the minimum of regulation delivers the best result for everybody this is not universally the case. Certain sectors in the Irish economy have traditionally been recognised as a special category of business with a high level of public interest. Clearly, the public utility status of these industries has a number of important regulatory implications. In relation to these industries and other industries which are already or in the future may be the subject of regulation, the following public policy objectives should govern the overall approach to their regulation:

· upholding ethical business and other standards, including good industrial relations and fair employment practices,
· securing widespread access to services,

· providing universal service,

· promoting investment,

· ensuring social and regional cohesion,

· ensuring compliance with health and safety and environmental standards,

· ensuring that the plurality of interests are heard impartially,

· fostering diversity and promoting quality of content,

· promoting a partnership approach amongst the stakeholders,

· contributing to sustainable growth at national and regional level.

These diverse public policy objectives and interests need to be addressed in a manner, which is fair, transparent and non-discriminatory and takes into account the different interests and different policy environments in which they interact with each sector.
Regulators must be particularly concerned that they are not driven to creating short-term business opportunities, which do not lead to sustainable long-term growth. The growth of the market need not be a completely anarchic process to which Governments should turn a blind eye.
3.1.4 Improving Infrastructure 

Questions

Having regard to the ongoing work in relation to regulation issues that impact on physical access and transport - both public and private, as well as domestic and transnational- how best can lower costs and efficient services be delivered to industry and to other consumers while ensuring public and passenger safety? Are there areas where more competition is necessary to further develop these key areas?

An inefficient planning system can have the effect of delaying important developments, as suggested for instance by certain bodies in relation to the provision of waste recovery and disposal infrastructure. Are the recent reforms in the planning system sufficient to ensure that no undue delays arise in the provision of public infrastructure?

Local Government has an important role in the production of infrastructural services such as housing, roads, waste disposal and water supply. Are there regulatory inhibitors to alternative means of supplying these services including public private partnerships or other arrangements?

In this section of the consultation paper the issues discussed include, the role of competition in transport, the nature of the planning system and the provision of infrastructural services by the private sector.

On the question of transport and how it is planned it is clear that some fresh approaches are necessary.  Currently the provision of transport infrastructure and its planning is the responsibility of two Government departments and a number of State agencies. Congress
 supports the establishment a single transport authority with responsibility for transport and land use planning. The establishment of such an authority will go a long way to ensuring the problems discussed in the consultation paper are tackled. The issue of the role of competition in the provision of public transport is complex and is currently under discussion at the Public Transport Partnership Forum. 

The planning system was put in place to regulate the development of what was, in 1961,  an overwhelmingly rural country. The planning system should support the quality of the urban and rural environment, whilst allowing for an orderly pace of economic and social development.  The experience of the planning system has been on balance positive and balanced the rights of the various parties adequately. 

The final issue in this section of the consultation paper concerns the role of the private sector in delivering "infrastructural services". The question assumes that in the provision of these services there is a role for the private sector and questions how the current regulatory environment inhibits their participation. However it is unsafe to assume that the private sector can play a role in delivering these services or whether it is in the interest of the recipients of these services that the state has devolved its responsibility to the private sector. 

The paper also makes reference to PPP's as a possible means of delivering such services. As we pointed out earlier the PPP/ PFI process has not been all that it is cracked up to be. However,  while Congress is a very sceptical party to the National Framework
 for the development of PPP's, it is unclear yet if the approach of using PPP's will deliver the value for money to the Exchequer while at the same time accommodating the demands of private profit within a social partnership model. 

3.2  Quality of Governance

This section of the consultation document examines the role of the Courts in the regulatory process and in particular if alternatives exist that would provide a better alternative to the judicial process. Public confidence in the regulatory system is also examined and whether it is possible to develop alternative forms of regulation. The role of independent sectoral regulators is also explored.

3.2.1  Interaction with Legal and Judicial Processes.
Questions

How effective is the Irish approach to judicial review in comparison with similar procedures in other OECD Member States and is it an instrument that is over-used?

Are there skills and awareness issues relating to competition principles which should be addressed in respect of the judicial system e.g. do judges need specific training in respect of competition issues?
Should cases be assigned to judges having regard to particular expertise in competition matters as recommended in the report of the Competition and Mergers Review Group?

What alternatives might there be to existing legal processes which would balance the rights of individuals to due process with the need for expedient development? While recognising the fact that all citizens have the right of access to the courts, might there be alternative approaches to solving the issues currently subject to judicial review such as, for example, mediation and conciliation? Might appeals boards be a useful initial alternative to the courts and if so in what context?

Is there a case for greater synergy between the Courts and the Office of the Ombudsman, along the lines suggested in the Woolf Report for the UK? 

The ability to have rights vindicated through the judicial process is a fundamental right, which every citizen should enjoy. The Irish judicial system in theory at least provides this right.  However, the costs of using the system place it outside the reach of many ordinary citizens. It may be useful therefore to develop alternatives to the judicial system, which can deal more effectively with certain matters.  However the issue of access to the judicial system and the costs associated with it need to be examined and reforms initiated. 

3.2.2 Public Confidence in the Regulatory System.

Questions

Given that consumers have traditionally been a diffuse group, how can their voice be strengthened? 

Is there a requirement for an Administrative Procedures Act as an ex ante device to complement the Freedom of Information Act, 1997 and Ombudsman’s legislation which are primarily ex post measures? 

What role can Information Technology play in tackling information asymmetries, as between producers, consumers and regulators?

Can existing Social Partnership structures be adapted to ensure better information dissemination and consultation mechanisms? 

How can we promote greater use of alternative forms of regulation? In particular, can self-regulation and co-regulation be used to a greater extent?

What models of consultation might be appropriate in different regulatory contexts?

The development of Administrative Procedures Legislation is suggested as a useful device to complement the Freedom of Information Legislation and to enhance the consultation mechanisms already in place. The OECD recognised that such legislation could "improve the orderliness of administrative decision making…. define the rights of citizens more clearly and…. detail standard procedures for making, implementing, enforcing and revising regulation
". If legislation could be enacted that would set out standard procedures to be followed it would be a useful addition to the regulatory process and significantly add to its transparency.  While some will argue that there is a significant body of legislation that already deals with these questions, the enactment of a single piece of legislation could significantly improve the openness of the regulatory process. 

The issue of alternatives to regulation is also discussed. The paper lists four possible alternatives that could be considered namely, co-regulation, economic instruments, performance-based regulation and sunsetting. While all of these schemes, as alternatives, do merit consideration, there may be significant issues that need to be resolved before proceeding with their introduction in any particular context. The issue of self-regulation also arises here. There are a number of significant professions that are currently self-regulating. While self-regulation can be a successful means of intervention, its credibility can be challenged when it results in the protection of the profession to the detriment of those who need to avail of their services. There can also be unintended consequence from self-regulation. The recent introduction of accountancy standard FRS17 was intended as a regulation to promote greater openness in the recording of financial results relating to pensions. However, an unintended consequence of this regulation is that it has led to significant numbers of employers unilaterally abandoning defined benefit pension schemes in favour of defined contribution, which can be of significantly poorer quality. There needs to be a clear role for direct legislative intervention in such circumstances. 

3.2.3 Independent Sectoral Regulators

Questions

Should Government have a specific policy on managing the variety of roles that it may be called upon to play in certain circumstances i.e. policy-maker, shareholder, regulator, and consumer? What are the principles on which a decision should be made to set up an independent regulator instead of starting or continuing a function in a Government Department?

What regulatory issues should be settled before liberalisation of a State monopoly is undertaken? It has been suggested, for example, that the steps required to foster competition in a network infrastructure industry depend on the starting point. Some tasks may best be performed by Government at the outset while others may be undertaken by Competition Authorities or sector-specific regulators as competition develops. 2

Should the accountability of independent sectoral regulators to the Oireachtas be strengthened, and, if so, what measures are required taking account of the role of the Oireachtas and the status of the regulators?

Are there adequate procedures for handling customer complaints in regulated industries? 

Could the customer complaints function currently undertaken by sectoral regulators be carried out by an independent sectoral complaints commission, with an appropriate statutory basis and perhaps funded by the industry in question?

Are there additional powers that regulators need to carry out their functions? 

Do they need additional safeguards (e.g. powers, resources etc.) to avoid industry capture? 

Apart from their existing powers, how can it be ensured that regulators have access to accurate, relevant and timely information on which to base their decisions? 

What would be the advantages and disadvantages of restoring the Ombudsman’s remit in areas now under the aegis of sectoral regulators? 

The paper poses a number of questions concerning the role of independent sectoral regulators. In 1999 Congress made a detailed submission to the Department of Public Enterprise on the question of "Governance and Accountability in the Regulatory Process
". Much of the comment in that submission is still relevant and repeated here. 

Before dealing with those issues, this section of the consultation paper also examines the issues to be dealt with before the liberalisation of a State monopoly. This is a very fundamental question. State monopolies exist because the market has failed to deliver a service that is required by the general public. In Ireland State companies were established to provide such services. Indeed State companies have served Ireland very well.  James Wrynn, speaking to the Statistical and Social Enquiry of Ireland,  noted that "the achievements of the State companies should be a source of national self-esteem … a concrete demonstration that economic competence and commercial performance lay within the grasp of economy and society
".  

It would seem therefore that the first question to be dealt with before proceeding with any liberalisation is, can the market provide the service to the same standard?  Without such a rigorous analysis we may find that the result of liberalisation and privitisation is the worst possible outcome namely a monopoly transferred to the private sector where the State has no influence or control over the provision of an essential public service. 

As already mentioned some of the issues raised in this section concerning the role of regulators have been dealt with in a pervious Congress submission, the following are direct extracts from that submission. 
"Regulators, the Competition Authority and other Regulatory Bodies

Jurisdictional tensions between sector specific regulators; the Competition Authority and other regulatory bodies must be resolved.  Specifically, in relation to the Competition Authority, Congress is proposing that the following options be considered:

· the Competition Authority could provide input into the regulators’ consultation process on matters falling within its competence,

· joint-committees could be appointed whereby the Competition Authority and the regulators resolve jurisdictional issues,

· jurisdictional demarcation lines could be drawn either by legislation or by mutual agreement. One such demarcation point could be that the regulator has jurisdiction when the problem arises as a result of market failure as well as social and regional factors which are specific to the sector. The analysis of mergers, predatory pricing, anti-competitive cross-subsidies, or other traditional violations of competition law that are not specific to any particular sector could fall within the jurisdiction of the Competition Authority.
Regulators and the Oireachtas

Co-operation between regulators and the Oireachtas is an essential aspect of any democratic society. It is appropriate therefore that the Oireachtas should have an opportunity to question regulators and provide political input to the regulatory process.  This is especially the case where the regulator may have ventured into the sphere of policy-making, which is properly a function of Government.  In this context, it is appropriate for elected public representatives to oversee issues of policy. Given the scale and importance of current and future developments in this regulatory process, Congress is recommending that the specific remit of parliamentary scrutiny and oversight of regulators be assigned to a named Committee of the Oireachtas. 

An annual report should be laid before both Houses of the Oireachtas by regulators as well as presenting it to the responsible Minister(s).  The quid pro quo for such parliamentary oversight is that the necessary safeguards are put in place to ensure that regulators are not ‘political’ appointees whose fortunes rise and wane in parallel with the fortunes of the Government that appoints them.

National Regulatory Commission

Adopting correct institutional structures will be critical to the success of Irish regulatory policy. A disparate set of policy drivers and legal practices may conflict with one another. In order to resolve these conflicts in a coherent and consistent manner, Congress is recommending the establishment of an independent National Regulatory Commission.

Such a commission would 

· co-ordinate the activities of the various sectoral regulators and the Competition Authority while also providing for the input - as required – of the Comptroller and Auditor General and the Ombudsperson. The responsible Minister(s) and Government would continue to hold responsibility for developing and implementing overall policy directions and legislative framework to support the  public interest.

· consist of a number (three or five) fulltime commissioners nominated by the Minister and approved by the Oireachtas for a fixed term, 

· provide a range of centralised services to the sectoral regulators such as technical, legal and economic services.  This would avoid the current ludicrous and wasteful situation where each regulator is in effect replicating the same range of services within its own structures, 

· act as a vehicle for resolving issues of jurisdictional overlap. It would also bear responsibility for dealing with disputes and conducting appeals from individual regulatory bodies,

· conduct research and advise Government on the future evolution of regulatory policy 

· report annually to the Oireachtas"
3.3 Efficiency and Effectiveness of the Public Service

The final section of the consultation paper deals with the public service and how effectively it carries out the various roles that Government can play in the regulatory process. 

The key issues that arise for discussion are the promotion through regulation of competition, achieving equity and equality as in the regulatory process, developing high quality regulation and in particular how to modernise the statute book and the development of a system of "regulatory impact analysis" (RIA).

3.3.1 The States Regulatory Role and Competition Policy 

Questions

Are there guidelines and principles which can be articulated and followed to enable State regulatory authorities to ensure the appropriate balance between competing policy objectives?

What reasons, if any, are there for restricting entry into a particular industry or sector via a licensing regime? OECD mentions in particular lawyers, opticians, electric power, communications, oil, gas, air and bus transport, broadcasting and casual trade licences. Are those reasons objectively justifiable?

Could less restrictive entry procedures be employed (e.g. declaratory procedures) to achieve the correct balance between competition and other policy objectives?

Is there a need to raise awareness amongst those concerned with the regulatory functions of the State as to the principles and benefits of competition and how could such upgrading of knowledge be achieved? 

How do the OECD’s recommendations on promoting and enhancing competition policy fit, in terms of procurement and service provision at local level, with the strategic direction of Local Government and the initiatives underway in many individual Authorities including devolution? 

We have already dealt with many of the questions relating to the competition policy and markets in other sections of this submission.  However, the issue of restricting entry into markets arises here. There are in some cases excellent reasons, relating to the common good and the public interest that requires the State to regulate to restrict entry into markets.  The OECD has pointed to some such sectors in the Irish economy where such restrictions operate, and question if such restrictions continue to be appropriate. It is our view that adopting less a restrictive entry procedure in any sector needs to be examined to ensure that the public interest continues to be protected. For example, in the context of broadcasting we believe there is a compelling public interest, which demands the continuance of a regulatory process, which restricts the issuing of licenses. While we support the evolution of a dynamic and innovative commercial/private broadcasting sector we believe there is an overriding national public interest in statutory support for a comprehensive public service broadcaster which reflects in the widest possible manner the culture and diversity of our society and nation. In a wholly unregulated environment competitive market forces will demand programming which attracts the highest possible audience leading to the marginalisation of less populist or minority interest output. The continuance of a restrictive entry procedure will ensure a balance within the market enabling a strong comprehensive public service broadcaster to function successfully alongside a competitive commercial broadcasting sector. Indeed it may well be desirable in the future to restrict entry to some new markets which currently don’t exist or are unregulated. It would be a useful exercise to see if tests could be established that would measure on a case by case basis if restricted entry is desirable from a public policy perspective.   

3.3.2 Equality, Equity and Social Inclusion in the Delivery of Public Services

Questions

Other than on a case-by-case basis, is it possible to set out principles or criteria that should underpin public service obligations such as are contained in the EU Electricity and Gas Directives?

What criteria and appropriate weighting could or should be attributed to issues of equity in arriving at policy decisions? 

To what extent can non-regulatory arrangements such as establishing and enforcing principles like transparency achieve a balance between competition and equitable service delivery? 

Should proposed regulations be subject to a proportionality test to ensure that protectionism is not maintained under the guise of social policy objectives? That is to say, proposed regulations might be examined to ensure that the burden that they are likely to impose is proportionate to the benefits that they will provide?
The question of the delivery of public services is discussed here but in a very limited context. The example of community rating is cited to illustrate how universal service obligations ensure that the price of health insurance is not determined with reference to age. This is an excellent example of how regulations play a useful role in ensuring that there is equity in the provision of public services. 

3.3.3 Assuring High Quality Regulation

Can an approach be agreed to enhance the coherence and accessibility of the statute book?

Can an approach be agreed to ensure that all prospective statutes are drafted with a view to consolidation?

Should a decision be taken to confer responsibility for the modernisation of the statute book on a particular body and, if so, which body?

What are the difficulties, if any, associated with the development of special procedures in the Houses of the Oireachtas to facilitate re-enactment of existing legislation in a revised, accessible and coherent format?

How can we assess the level of enforcement of and compliance with regulation? 

Can we develop criteria to determine when regulations are considered to be obsolete or ineffective? 

How can we streamline the legislative processes so that consolidation and revision are easier for both primary and secondary legislation?

How can we systematically review and revise the statute book and the administrative circular base to remove spent and obsolete regulations?  What criteria should be used?

How can we use IT more effectively to achieve user-friendly access to regulations governing ordinary life and business events?

How can we best ensure that new regulations conform to certain minimum principles and standards?

Is there a need for greater articulation and co-ordination of the respective roles of various actors in this area including the Statute Law Revision Unit in the Office of the Attorney General, the Law Reform Commission and all Departments and Offices?

Are the existing plans for restatement and consolidation adequate to achieve a modern and accessible body of regulations? 

To what extent should priority be given to the electronic storage, dissemination and eventual reform of all legislation enacted prior to 1922?
The first issue considered here is the issue of the clarity and coherence of regulation. 

Significant improvements in the clarity of regulation can be achieved by changing the language used in the drafting of legislation. The issue of coherence is important and ensuring the adoption of common meanings across Government departments is essential.  Consolidating the statute book is also an important issue.  While that task is indeed complex given the nature of the statute book the current structure where regulation of a particular topic may be dealt with in several pieces of primary and secondary legislation is unsatisfactory.  

The issue of effectiveness of regulation is also discussed. The key issue for Congress here is that of compliance. In establishing regulations Government should allocate sufficient resources to ensure that compliance can be guaranteed. The example of the labour inspectorate was referred to in an earlier section of this submission, however, it is an excellent example as to how the efficacy of legislation can be undermined by inadequate resources and support structures.

3.3.4 Better analysis of the effect of Proposed Regulation

How best might impacts be quantified e.g. through cost-benefit analysis or other methods? 

To what extent can/should policy-making be evidence-based? To what extent is such evidence (e.g. statistics and reports) available to policy-makers and to what degree are information asymmetries likely to impede this approach?

What effect will RIA have on the timing and throughput of policies? 

Under what circumstances will RIA be conducted and what will be the impact on the quality of legislation and regulations?

How do we ensure an implementation of RIA that is proportionate and effective - considering the benefits expected from the introduction of RIA, the resources that it might require and international experience of the implementation of existing RIA models?

What are the human resource (e.g. skills) and institutional (e.g. monitoring) implications of RIA? 

How will consultation processes be conducted? 

How will RIA interact with existing proofing requirements such as gender, poverty etc.? 

Can RIA help the Oireachtas to better perform its legislative scrutiny function - particularly in light of recent innovations such as Committees hearing evidence directly from interested parties on Bills?
There is emerging consensus that the regulatory process would be greatly improved by the requirement for proposals to be accompanied by a Regulatory Impact Assessment. These assessments should set out the costs and benefits associated with particular actions or interventions, across a broad-based range of criteria, so that a full understanding of all the implications can be determined. The methodology by which such assessments are carried out is clearly a critical factor in ensuring that it is both transparent and attracts the confidence of all the various interest groups involved with, or affected by the regulatory process. 

The assessment process must enable the costs of introducing competition to be properly and accurately assessed to ensure that they do not outweigh the benefits, and it must also provide for examination and evaluation of alternative methods and instruments that could achieve the desired objective.

As the Mandlekern
 Report states;

"A good RIA should enable policy solutions to be created in a way that minimises unnecessary and undesirable impacts or burdens whilst maintaining the positive impacts and hence achieving the policy objectives in an effective way."
Of particular importance and interest to Trade Unions is the effect of competition and liberalisation on work and working conditions. It is far too simplistic to suggest that because the objective of competition is to grow the demand for goods and services that this inevitably will lead to increased employment, and consequently there are no issues to be addressed. It is clear from many of those who argue for the complete liberalisation of all markets, and in particular the networked industries, that they believe that most of the incumbents in these sectors are significantly over staffed, and that a good indicator of the success of liberalisation and competition policy is incumbents shed jobs. 

There is evidence that in some sectors the scale of job losses post liberalisation has been significant amongst former monopoly providers. However, it would be wrong to write these off as "collateral damage", an unfortunate but necessary casualty of liberalisation and competition. These are real people, with families to support, who are part and parcel of the wider community and society in which we all live and there are real human and societal costs associated with their departure from the workforce. Replacing them with new workers in new companies may on the surface appear to offset the negative consequences, but in many cases the result is a downgrading of the quality of employment though lower paid employment,  increased contract work, lower skill levels, less access to flexible work arrangements, and less opportunities for lifelong learning. Regulation therefore cannot ignore the need to ensure that the market is not left unfettered to do what it will in terms of working conditions or employee rights. Consequently regulators should take a role in ensuring that upholding ethical business standards and implementing good industrial relations and fair employment practices are fundamental considerations in the operation of a fair market.

Section Four 

4.  Towards Better Regulation - A Trade Union Perspective 

In the preceding sections we have examined the underlying forces and motivations driving the processes of regulatory reform, and also responded to some of the questions raised in the 'Better Regulation' consultation document.  

The consultation document focuses on three areas namely;

· Improving the performance of the economy and consumer welfare, including the operation of markets and product/service quality, strengthening competition and the consumer voice;

· Enhancing the quality of governance - the openness, transparency and accountability of the processes and institutions of Government and the wider actors in the "regulatory chain";

· Improving efficiency and effectiveness of the Public Service, since improvements in the regulatory process are intrinsically linked with performance of the Public Service and a greater focus on outcomes.

In this section of our submission we would like to make some general comment, observation and suggestions in relation a number of issues that arise in the context of the above.  In doing so we build upon the views expressed earlier and seek to pull these together to create a constructive analysis of what 'Better Regulation' entails. 

4.1  Consumer Welfare and the Public Interest

The consultation paper while asserting the primacy of 'consumer welfare', stops short of providing a definition of what this actually means. The presumption is that consumer welfare or interests lie in providing more choice, lower prices and higher quality of services and that it is these above other considerations that must guide and inform regulatory intervention and actions. This approach is characterised by its attention to the economic outcomes produced, and its proponents look to macro-economic indicators such as changes in market share distribution and price movements for evidence of its success.  A brief examination of the quarterly reports produced by the Office of the Director of Telecommunications Regulation (OTDR) for example, demonstrates clearly where the Regulator's attentions are focused. It contains extensive data and statistics on tariff baskets, overall revenues, market penetration, market share etc., all of which is extremely important information in terms of understanding how the market is performing and changing.  However, it is also notable for the absence of a similar critique or analysis of the intentions of market players in respect off long-term investment strategies, the extent to which a digital divide has or is emerging or the importance of regional and rural access to communications infrastructure and services. 

These are important issues which regulators and policy makers should be addressing hand in hand with the efficiency and economic dimensions of regulatory intervention, yet its appears that these critical issues receive no attention. In a recent quarterly analysis, the ODTR outlines the results of a Broadband Survey, which focuses almost entirely on the needs of business consumers virtually excluding those of residential customers. This gives rise to legitimate concerns regarding extent to which regulators can get trapped in a one-dimensional view [economic efficiency] of what the purpose and goal of regulation should be. In contrast we need to develop a multi-dimensional approach which allows for due consideration and weight to be given to the many other important considerations such as regional and social cohesion and pro-investment incentive based regulation.

There is no doubt that some consumers may benefit, in the short-term at least, by having greater choice and competitive pricing. Evidence is emerging in some networked industries that raises question marks over whether in the long-term these benefits are outweighed by hidden downsides. It is also apparent that not all consumers have benefited to the same extent, and that significant disparities are emerging between different regions and economic groups in our society. We need to understand therefore that the way in which we regulate various market sectors will dictate what the outcomes will be for various groups across society.

It is the nature of the free market that goods and service providers will tend to concentrate their business efforts in areas where the economies of scale are greatest and the best returns can be made. This is not an unreasonable proposition given that most market players have an over-ridding imperative to make a profit, increase shareholder value and often manage substantial debt. As a consequence the market is largely concerned only with the economic benefits and opportunities and by its very nature is amoral on other issues. Economic regulation therefore, as an accelerator for competitive market economic conditions, may serve only to amplify imbalances where they are present and widen the inequities between consumers in society. As George Soros,
 International Financier said when declaring that markets are amoral "They allow people to act in accordance with their interests, and impose some rules on how these interests are expressed, but they pass no moral judgement on the interests themselves. That is one reason why they are so efficient.  It is difficult to decide what is right and what is wrong by leaving it out of account, markets allow people to pursue their interests without let or hindrance.  Markets are good at creating wealth but are not designed to take care of social needs."
This raises the question of whether consumer interests and the public interests are synonymous. The imperative to enable people to participate equally in society is a very different public interest to that of facilitating competition and efficiency in particular market sectors. It is necessary therefore to distinguish between consumer welfare and the public interest since the presumption always seems to be that these are aligned and similar. For example, in certain situations it may well be in the public interest to increase prices to create the conditions for sustained and adequate levels of investment in all areas of the country.

4.2 The Public Interest

There is little disagreement that a strong and vibrant economy provides a better platform to pursue the advancement of society as a whole. A society which has more people at work with more disposable income, more equitable distribution of services and opportunities, and more resources to direct toward the poor and marginalised is evidently a more inclusive and balanced one. Sustaining the economy and ensuring that it remains competitive is therefore a key enabler to building an inclusive and just society. Assessing the impact of regulation on the economic performance of sectors and enterprises and on investment, fund-raising, the cost of capital, innovation and technical changes is clearly a very necessary process. However, it would be wrong to extrapolate from this that our efforts should be directed exclusively towards facilitating unbridled competition in all areas of the economy, in expectation that a more equitable society would automatically ensue. 

Where we must part company with those who take a more aggressive and market orientated approach, is not in the underlying premise that a strong and competitive economy supports the development of a balanced and sustainable society, but rather with the doctrine that insists that the market alone should regulate how this works itself out. The difficulty is that the market is concerned with promoting competition, and competition by definition dictates that there are winners and there are losers and this approach can have radically different consequences for citizens and can result in huge inequities between regions or groups within society in terms of access to services, infrastructure, investment and economic development.

It is important therefore that we define in more explicit terms what the public interest objectives are and say how these are to be achieved. In seeking to promote "Better Regulation" we should accord these issues the appropriate level of importance and consideration in the decision making process. Public policy should lead and guide regulators and the regulatory processes should be engineered to ensure that regulatory decisions are accompanied by a balanced scorecard, which indicates their impacts on both consumer and public interest objectives.

This could be achieved by developing a model, which incorporates the need to balance efficient economic outcomes with public interest outcomes, and incorporate this within a Regulatory Impact Assessment. Policy makers and national regulatory authorities have little difficulty in defining the economic objectives to be achieved, but have been remarkably reticent and remiss in defining precisely what the wider public interest objectives ought to be and how these are to be achieved. The tendency has been to express the public interest objectives in rather more vague and aspirational terms, and to be far less explicit and definitive in setting out what public policy must achieve. It is hardly surprising in the absence of any definitive policy or direction that regulators feel free to focus on economic objectives alone to the exclusion of any social considerations.

There are many vital public interests that are important to a well-functioning society and economy, which we should be seeking to define more explicit terms, including inter alia;

· The definition of Universal Service and Public Service Obligations, their provision and funding;

· Access to uniform and affordable tariffs for services;

· Availability of quality infrastructure (Transport, Energy, Communications, etc) that sustains macro-economic development;

· Environmental sustainability;

· Corporate and Institutional standards and compliance;

· Access to education, training and lifelong learning 

· Achieving balanced Regional Development;

· Social Cohesion and support for Rural Communities;

· Pro-Investment and incentive based Regulation;

· Health and Welfare of citizens and employees;

· Minimum conditions of employment and rights of workers;

As the State seeks to engender a competitive and successful economy, it cannot simply abrogate its responsibility to develop public policy and to ensure that the regulatory process, independent though it may be, is directed toward fulfilling clearly stated public policy goals.

4.3 Regulatory Governance

Regulatory governance is essentially the processes by which we arrive at decisions, and quality governance dictates that these are soundly based, rigorous in their scrutiny, transparent and accountable. These decisions have the potential to greatly influence socio-economic outcomes for business, citizens and the State as a whole and consequently it is essential that these processes be properly defined. Decision making processes which are belief driven, rather than evidence based could result in decisions based on inappropriate or incorrect assumptions, with unintended or unpredictable consequences and susceptible to challenge. The methods, techniques and tools used to gather, analyse and interpret data, predict likely trends and behaviours, or assess the costs and benefits of particular actions, must therefore be consistent, reliable, understandable and attract the confidence of market players, interest groups and citizens generally. 

We referred earlier to our previous submission on "Governance and Accountability in the Regulatory Process", which deals in some detail with many of the structural issues which arise in the context of developing an effective regulatory regime. However, there are other issues, which need to be considered in the context of developing a broader understanding of what regulatory governance entails. 

In order to achieve the goal of "Better Regulation" it seems sensible to define the core regulatory principles that should guide our actions. The 'Mandelkern Report"
, which receives only a fleeting reference in the consultation document, sets out seven common principles of regulation namely, necessity, proportionality, subsidiarity, transparency, accountability, accessibility and simplicity.

While Mandlekern examines these primarily in the context of EU-Member State regulation, these principles are equally valid in the context the regulatory decision making process at national or sectoral level. This document does not propose to discuss each of these in detail, however there are a number of important issues that arise. Four of these common principles necessity, proportionality, subsidiarity and transparency are particularly important and relevant when viewed collectively since they raise crucial questions which must be satisfactorily answered in the context of arriving at sound and balanced regulatory decisions. One of the difficulties in the regulatory process as it is currently constituted, is that while these tests represent very important principles that should be considered, it is not so easy to identify how or indeed when these principles are applied in making decisions on regulatory policy or actions. The degree of rigour, extent and quality of the examination that goes into assessments against these criteria is even more difficult to discern. This raises concerns that fundamental tests such as these may not in fact be given the same attention or weight as other criteria such as competition or economic effects. 

We must translate these common principles into practical measures and actions that ensure that any regulatory intervention or action is properly and fully assessed against these criteria. These regulatory tests should pose some very specific questions, which must be thoroughly investigated and answered before proceeding on a particular course. 

The following questions challenge regulators to keep these principles at the forefront of their deliberations and ensure that they do not forget or gloss over their importance. Evidence based answers to these questions, backed up by thorough research, analysis and consultation raise the probability that the regulatory actions will yield the desired results.

Why is it necessary to implement the proposed regulatory action/measure? Is it the most appropriate way of achieving the objective? Does it strike the correct balance between the problem it seeks to resolve and the consequences of the measures to be implemented? Are there extenuating national, regional or local circumstances that need to be taken into account in determining the nature and scope of the regulation to be introduced?

One of the primary goals of the European Union is the creation of the single market and it seeks to achieve this through the adoption of Directives and Regulations affecting almost every sector of the economy. The EU is therefore one of the primary instigators of regulation and a cursory examination of the various measures taken in many of the networked industries such as communications, energy and transport, illustrates this to good effect.  Given that many regulatory initiatives, have their genesis in EU legislation it is not surprising that they tend to have the character of "one size fits all" solutions. This is because regulatory decisions taken at EU level, are generally based on the anticipated macro-economic effects they will have on the European economy as a whole. Consequently it is possible to overlook or fail to understand fully the difficulties that some policy measures can have on smaller markets such as ours.

The nature of the Irish socio-economic conditions are manifestly different to those of many of our larger European neighbours, being as it is a small island economy on the periphery of Europe. The following chart illustrates the extent of the demographical chasm that exists;

Population Distribution

	
	Ireland
	UK
	Netherlands
	Germany
	Belgium

	% Urban
	57
	89
	89
	86
	97

	Density Persons/Sq. Km
	52
	238
	377
	299
	332


Such is the disparity between the situation in Ireland and other larger European economies, that simple logic would dictate that application of similar economic regulations in the various market sectors across Member States, will inevitably lead to very different results and outcomes for market players, citizens and the economy in general. The inclination on the part of European legislators to focus on the overall European macro-economic effects of decisions increases the risk that unintended and unwarranted consequences or burdens may be visited upon the Irish economy. 

These marked differences in economies of scale and distributions of populations have particular relevance in terms of assessing the cost burden of providing Universal Service in Ireland. There is a very strong case to be made that Universal Service Obligation (USO) costs are significantly greater here than in other European Union Member States. The evidence to date however is that we have spectacularly failed to address such an obvious imbalance in regulating markets where USO is an issue. There may be a presumption amongst legislators and regulators that if the additional costs can be absorbed without causing a meltdown in a Universal Service/Public Service Providers then there is little requirement for them to intervene. This approach to USP/PSO and price control is both high risk and ill conceived in that it puts the USP at a commercial disadvantage vis-a-vis their larger continental competitors, robs them of capital that could be invested elsewhere to improve or develop new services. It can potentially deny citizens access to the best quality services, and threatens long term sustainability of the business. 

Conclusion

"Regulation can appear to be a highly technical subject, and it does indeed have a large body of technical knowledge associated with it. However, it is fundamentally a political subject. Regulation means rules-based control, and the way in which rules are arrived at, applied and reviewed is a profoundly political question at the heart of the relationship between the state and the citizen 
".  

In Ireland we are at the start of a process that could see the means by which regulations are determined changed significantly. This process presents clear opportunities for us to learn from the mistakes made in other countries and to use the social partnership system to design a process of determining regulation which will take account of the needs of all citizens equally. 

However, there is a central question that will impact very much on the process and it is to what extent does the Government see itself as a direct provider of public services? This question is one which is being debated in many of the member states of the EU. It should be noted the ETUC and European Public Sector Employers have proposed a framework directive for the provision of services of general interest which allows for a significant role for Government's in the provision of specified services. They further propose an article within the treaty that guarantees the right of member states to provide these services directly. Congress strongly recommends that the Irish Government should support this position. 

We would go so far as to say that if the concept of a Framework Directive for the Services of General Interest is not incorporated in the Treaty (or in some new constitutional arrangement arising out of the convention on Europe) then the notion of a "Social Europe" will have been dealt a serious blow.
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